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 STATE OF VERMONT 
 DEPARTMENT OF LABOR AND INDUSTRY 
 

        ) State File No. L-06200 
Rhonda Loyer     ) 

           ) By: Margaret A. Mangan 
v.               )  Hearing Officer 

) 
) For: Steve Janson 

Visiting Nurses Association  )  Commissioner 
) 

       ) Opinion No. 22-99WC 
 
 
Hearing held in Montpelier, Vermont, on January 11, 1999 
Record Closed on February 17, 1999 
 
APPEARANCES: 
 
Kathleen A. Yarnell, Esq. for the claimant  
Barbara A. Alsop, Esq. for the defendant  
 
ISSUE: 
 
Whether claimant’s injury arose out of and in the course of her employment with the Visiting 
Nurses Association (V.N.A.). 
 
EXHIBITS: 
 
Joint - 

Exhibit I: Medical Records  
          Exhibit II: Medical Bills 
Claimant’s - 

Exhibit 1: Curriculum vitae of Dr. Charles McLean 
Exhibit 2: Attorney fee agreement  
Exhibit 3: Claimant’s costs 

Defendant’s - 
Exhibit A: Declinations of Health Insurance of 1996, 1997 and 1998  

 
THE CLAIM: 
 
1. Temporary total disability benefits pursuant to 21 V.S.A. § 642 
2. Medical Hospital Benefits pursuant to 21 V.S.A. § 640 
3. Attorney’s fees and costs pursuant to 21 V.S.A. § 678(a) 
4. Other compensation allowed under the Act. 
 
FINDINGS OF FACT: 
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1. Claimant has worked full-time for the V.N.A. as a licensed nurse assistant since 1993. Because she could 
not afford it, she regularly declined health insurance.  

 
2. Claimant’s work involves bathing, lifting and moving patients, supporting them while walking, exercising 

their limbs to increase range of motion, and doing light housekeeping.  She testified that range of motion 
exercises take from 30 to 45 minutes.  Claimant testified further that she sees seven clients in a typical day. 
 If the client is at a level 3, her care takes about 2 ½ hours; if he or she is at a level 1, the care is ½ to 1 ½   
hours.  Work-related driving is usually about an hour, but can be two hours if claimant needs to go to the 
North Hero office.  

 
3. Claimant recalls developing hand pain in March 1997 when she was caring for a client at his home.  During 

the range of motion exercises, she supported his leg with one hand, cupped his heel in the other, and applied 
pressure to obtain a stretch in his calf when she felt a sharp, intense pain in the palm of her hand.  She 
testified that the pain disabled her from using her hand for about five minutes, but that she was then able to 
return to her work.  She testified that she did not report the injury to her employer because she did not think 
it was serious and because her superiors would have insisted that she see a doctor.  

 
4. The claimant testified that she continued to have occasional problems with her hand until June of 1997 

when she had a second acute episode of pain while she was helping the same patient.  After that, she said, 
the pain continued at a higher intensity and more regularly interfered with her work.  Claimant admitted that 
she still did not advise her employer of the problem.  In fact, there is no evidence that she told anyone about 
her hand pain until she saw a physician three months later.    

 
5. On Sunday, September 21, 1997, claimant played Bingo at the Albury Fire Station.  After playing for about 

one half hour, she stopped because her hand cramped up.  Although she had experienced pain for several 
months, this was the first time her hand locked up on her.  Claimant testified that she used to play Bingo 
frequently but had not been playing much for the last few years.  She also testified that when she plays she 
does not pick up the chips by grasping them with her fingers, but instead uses a magnetic wand to collect 
chips off the table after a game and deposits them in a box.  

 
6. The next morning, her hand felt fine and claimant went to work as usual.  However, her hand again 

cramped up while helping a patient to walk using a support belt.  She called her supervisor who instructed 
her to go to a doctor.  Claimant then went to the Northwestern Medical Center Emergency Department 
where she was diagnosed with tendonitis and told to see her family doctor.  The note for that visit reflects a 
history of the sudden onset of thumb pain the evening before, made worse with movement, and no 
recollection of injury.  

 
 
 
7. On September 25, 1997, at her employer’s request, claimant went to see Dr. Alexander at Fletcher Allen 

Health Care.  In the note for that visit is her history that sharp pain in her right thumb that began five days 
earlier increased by radiating around her wrist to her pinky finger and into her forearm.  He gave her a 
splint, recommended modified duty work, and advised her to follow-up with her family physician.   

 
8. On October 1, 1997 claimant went to a chiropractor, Dr. Charles McLean, who treated her for several 

weeks before releasing her to work.  During this time, Dr. McLean referred her to a hand specialist, Dr. 
James Mogan, and neurologist, Dr. Kenneth Ciongoli.  

 
9. Dr. Mogan confirmed the diagnosis of tendonitis and ruled out carpal tunnel syndrome.  Dr. Ciongoli, at an 

October 8, 1997 office visit, agreed that she had tendonitis.  He noted that she used her hands a great deal at 
work, then added that she also played Bingo and worked around her house.  

 
10. Dr. McLean, Dr. Ciongoli and Dr. Mogan all have references in their notes to a several month history of 

right arm pain.  
 
11. Dr. Charles McLean, a chiropractor with thirty years of experience, testified in person at the hearing.  He 

began treating this claimant in October 1997 for complaints of hand pain.  Although at the first visit he was 
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not aware that she had played Bingo, he learned what  claimant did for work, including bathing, exercising, 
lifting, and moving patients.  He initially suspected tendonitis or carpal tunnel syndrome.  Dr. McLean 
opined that the probable cause of claimant complaints was the work she did with the V.N.A.  That opinion 
did not change after he received knowledge that she had played Bingo.  Dr. McLean rejected outright the 
suggestion that Bingo playing would cause tendonitis.  If that were the case, he said, his office would be 
full of Bingo players complaining of hand and arm pain.  He supported his opinion with his knowledge of 
the work claimant did, his understanding of tendonitis and his years of clinical experience.  

 
12. On October 13, 1998 Liberty Mutual, the workers’ compensation insurer for V.N.A., denied this claim 

based on an opinion from Dr. John Johansson.  
 
13. Dr. Johansson is an osteopathic physician whose practice is limited to orthopedics.  Ten percent of that 

practice involves treatment of hand problems.  He reviewed claimant’s medical records, examined her, 
rendered his opinion, and testified in person at the hearing.  Dr. Johansson explained in detail how overuse, 
stretching, and overloading a tendon leads to tendonitis.  He further explained that tendonitis in the face of 
repetitive movement will get worse over time.  Based on his knowledge of tendonitis, claimant’s history 
that she had played Bingo the evening of the 21st and certain assumptions about Bingo and about claimant’s 
work with the V.N.A., Dr. Johansson concluded that claimant’s tendonitis was caused by her Bingo 
playing, not by her work.  His assumptions included that claimant used a finger to thumb position 
repetitively for one half hour playing Bingo.  From his own experience and knowledge of nursing, he 
assumed that claimant performed certain tasks, including administering medications, although he could not 
recall ever asking her what her work involved.  If he knew that she was a nursing assistant, not a nurse, 
such knowledge was not evident from his testimony.  Finally, Dr. Johansson could not recall ever treating a 
patient for Bingo-related hand problems.  

 
14. Claimant submitted evidence of her contingency fee agreement with her attorney and of reasonable and 

necessary costs which total $949.70. 
 
 
CONCLUSIONS OF LAW: 
 
1. In a worker’s compensation claim, it is the burden of the claimant to establish all facts 

essential to support his claim.  Goodwin v. Fairbanks, Morse and Co., 123 Vt. 161 
(1963).  Sufficient competent evidence must be submitted verifying the character and 
extent of the injury and disability, as well as the causal connection between the injury and 
the employment.  Egbert v. Book Press, 144 Vt. 367 (1984).   

 
2. Where the causal connection between an accident and an injury is obscure and a lay person would have no 

well grounded opinion as to causation, expert medical testimony is necessary to establish the claim.  Lapan 
v. Berno’s Inc., 137 Vt. 393 (1979). There must be created in the mind of the trier of fact 
something more than a possibility, suspicion or surmise that the incidents complained of 
were the cause of the injury and the inference from the facts proved must be the more 
probable hypothesis.  Burton v. Holden & Martin Lumber Co., 112 Vt. 17 (1941). 

 
3. Claimant urges this Department to accept the opinion of Dr. McLean whose education, 

experience and specific knowledge of this claimant and her work duties, led him to the conclusion 
that her work caused her tendonitis.  

 
4. Relying on the opinion from Dr. Johansson, the delay in reporting, and claimant’s choice not to 

pay for health insurance, the employer argues that this claim lacks the necessary proof of 
causation and is simply a means for claimant to have her medical bills paid.  The V.N.A. urges 
this Department to conclude that claimant’s one half hour of Bingo playing, not her work as a 
nursing assistant, caused her tendonitis. 
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5. Although Dr. Johansson testified in an expert and informed manner about the causes of tendonitis 

in general, his specific opinion on the cause of this claimant’s tendonitis must be rejected because 
it was based on faulty assumptions.  Specifically, Dr. Johansson assumed erroneously that 
claimant used a certain finger to thumb mechanism repetitively to place chips on and remove 
them from her Bingo cards, when in fact she used a wand to remove the chips from her card.  And 
she only played for a half hour.  Furthermore, Dr.  Johansson never determined from the claimant 
what her work duties were, instead relying on erroneous assumptions of tasks that typically are 
performed by a professional nurse, such as administering medications.  He was unaware that this 
claimant, as a nursing assistant, did not administer medications, but did light housekeeping, 
bathed and helped her patients with walking, and range of motion exercises.  Finally, common 
sense defies his conclusion that one half hour of Bingo playing, and not daily use of her hands 
and arms on the job, caused this claimant’s tendonitis.    

6. Claimant testified credibly that she did not seek medical attention at the first onset of hand pain 
because she thought the pain would resolve.  She also testified convincingly that her daily work 
required frequent, repetitive use of her hands and arms. The medical testimony, from both parties, 
supports the conclusion that repetitive motion caused claimant’s tendonitis.  As a whole, that 
evidence supports claimant’s position that the more probable hypothesis is that her work caused 
her tendonitis.  As such, this claim is compensable.  

 
7. Because claimant has prevailed, she is entitled to necessary costs as a matter of law and 

reasonable attorney’s fees as a matter of discretion.  21 V.S.A. § 678(a).  Costs submitted for 
expert fees totaling $949.70 were necessary for claimant to prevail in this case and are awarded.  
Similarly, attorney’s fees in the amount of 20% of the amount awarded, not to exceed $3,000 are 
also awarded.  Vermont Workers’ Compensation Rule 10 (a) (2). Claimant has shown that a 
contingency fee is reasonable, that she prevailed because of the efforts of her attorney, and that 
she has not contributed to a delay. 

 
ORDER: 
 

Based on the foregoing Findings of Fact and Conclusions of Law, the employer is ORDERED to 
pay claimant all benefits to which she is entitled under the Act, including costs of $949.70 and 
attorney’s fees of 20% of the total awarded, not to exceed $3,000.  

 
Dated at Montpelier, Vermont, on this 7th day of May 1999. 
 
 
 

_________________________ 
Steve Janson 
Commissioner 

 
   
 
 


